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Following a jury trial in the Superior Court, thefdndant-appellant,
Isaac S. Johnson “(Johnson”) was convicted of tawots of Possession of a
Deadly Weapon by a Person Prohibited, two countsPo$session of
Ammunition by a Person Prohibited, Resisting Arrestd Possession of
Drug Paraphernalia. On the two convictions fordegasion of a Deadly
Weapon by a Person Prohibited, Johnson was sendtenca minimum
mandatory term of imprisonment of three years each,be served
consecutively (six years total). On the remaingitarges, he received
suspended terms of imprisonment.

On this direct appeal, Johnson argues that the rlBup€ourt
committed reversible error when it denied Johnsogdgiest to give the jury
a Lolly instruction? because the State violated his due process rights
failing to gather the clothing that concealed eatlihe deadly weapons.
Because we conclude that Johnson’s argument igatpthe judgments of
the Superior Court must be reversed.

Facts
On the evening of May 27, 2009, Dover Police Departt Officer

Bumgarner stopped a white Isuzu Trooper automdableut fifty feet from

% Lolly v. Sate, 611 A.2d 956 (Del. 1992). In this appeal, Jolnatso argues that he
was entitled to &olly instruction because the police did not completedbmparison of

DNA swabs taken from the two firearms with JohnsddNA. Since this matter will be
remanded for a new trial, that issue can be adeldesssd resolved on remand.

2



the entrance to the Dover East Mobile Home ParkSoanth Little Creek
Road in Dover. Andre H. Reeves (“Reeves”) wasdperator of the Isuzu
automobile, and Johnson was a front-seat passengero other Dover
Police Officers, Master Corporal Taylor and Corpor&latthews,
subsequently arrived at the scene of the motorcleelstop and assisted
Officer Bumgarner.

According to Officer Bumgarner, the stop was madeabse the
vehicle crossed a double yellow line. At the tioighe motor vehicle stop,
Officer Bumgarner knew that the motor vehicle wased by Reeves and
that Reeves had a history of involvement with file® Behind the front
passenger seat of the Isuzu, the police discovaredck containing five
Remington twelve-gauge shotgun rounds. At thiswpdioth Johnson and
Reeves were in handcuffs and standing at the fehedsuzu.

After Officer Bumgarner found the shotgun shells, tbld Corporal
Taylor about that discovery and directed Corpolldr to put Johnson and
Reeves in a police car. Although handcuffed, Johnstarted running
toward the first circle of trailers in the mobil®rhe park. Johnson was
apparently running toward his cousin Gary BryafiBryan”) trailer located

at 221 Monarch Circle.



Officer Bumgarner and Corporal Matthews chasedngoh and
apprehended him in the roadway of Monarch Circleusg of a Taser.
Johnson denied ownership of the shotgun shellensém was placed inside
a police vehicle and the police search of the Isesumed.

The police discovered a black ski mask in the odahe Isuzu. As
the police search of the motor vehicle continuedrpGral Matthews
discovered a small, silver handgun underneath scothing on the rear
seat. The .25 caliber Raven Arms semiautomaticldnam was loaded with
five Winchester .24 caliber bullets.

After discovering the shotgun shells and the ldabdandgun inside
the automobile, the Dover Police transported thvislence, Johnson, and
Reeves to the police station. Johnson claimedetdndimeless. A police
check of Johnson’s probation status revealed tisatelgistered address with
the State Probation Department was 221 MonarcheCibover East Mobile
Home Park.

The Dover Police requested that probation Officewvid McClure
conduct an administrative search of Johnson’s eesil that evening. When
Officer McClure arrived at 221 Monarch Drive, hesaald by Bryan that
Johnson was his cousin and had lived in the fraardom. During his

search of that bedroom, Officer McClure located astberg 500 twelve-
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gauge shotgun wrapped in sweatpants between thearkd wall. In a
Tupperware container inside a lunchbox at the bottd the bed, Officer
McClure discovered a small digital scale and a juania grinder. He also
discovered a black computer bag under the bed tbatained mail
addressed to Johnson, twenty glassine baggiesydavigdn bag with eight
rounds of 9 mm ammunition, and an eyeglass caseabibut forty rounds
of .25 caliber ammunition.

Shortly after the arrest of Johnson and Reeveschiaeges against
Reeves weraenolle prossed. The State proceeded to trial solely against
Johnson.

At trial it was established that the handgun foumdReeves’ vehicle
was on the backseat, closer to the driver's sideleu some clothing.
According to Officer Bumgarner, the clothing comstsof a pair of Dickie’s
pants and a shirt. Officer Matthews, who assi€ffccer Bumgarner in his
search, testified that it was dark clothing, andt tlh appeared they were
work clothes and that there was a patch on thé sNio police officer made
a contemporaneous note or later remembered whapdteh said. The
clothes were not seized and no photographs weeatak

Desiree Evans Reeves, Reeves’ wife, and the mofhieis children,

testified at Johnson’s trial pursuant to a matewghess subpoena after



having been taken into custody by the police. $he that she had seen the
shotgun in the back of Reeves’ Isuzu Trooper oneeek, as late as April
2009. At trial, Desiree Evans Reeves was showintarp of a person with a
shotgun, standing in military poses, including saty The person in the
photograph was wearing a skeleton mask like thet@en out of the rear of
Reeves’ Isuzu. She identified the person in thaetqhraph as her husband,
Reeves.

Reeves’ brother, Lamar Reeves, identified anotimeiiag photograph,
and testified that it was of his brother with thetgun. The photographs
had been removed from a computer that was founthensame bedroom
where the shotgun and other items were found duttvegadministrative
search. The picture had been used as a screensavire computer.
According to Bryan, Reeves owned the computer aed it a lot.

Bryan, a 34-year-old college student who livedhe tmobile home,
identified the photograph as having been takendénghe mobile home.
Carmelita Ojeda, Johnson’s girlfriend, also testifthat the photograph had
been taken in the mobile home, based on her idmatidn of certain items
that were visible in the photograph. She iderdifiReeves as the person

holding the shotgun based upon his shirt, his wegldng, and the ski mask.



The State tried to connect the shotgun to Johnduough
circumstantial evidence. Specifically, the Staterapted to prove
Johnson’s constructive possession of the shotgueldiyning that it was
found in Johnson’s bedroom at the mobile home witieeeadministrative
search was conducted. In support of that thetwy,State introduced the
computer bag (State’s Exhibit 9) and the eight ggeof mail addressed to
Johnson (State’s Exhibit 10) seized from under trexl during the
administrative search. The mail included bills nfrovarious medical
providers that were dated from August 2008 throudghnuary 2009 for
medical services received prior to August 2008.

Carmelita Ojeda and Bryan both testified that Johrisad moved out
of the mobile home in about January 2009 to livéghwCarmelita near
Bridgeville. Bryan also testified that Reeves lwtupied the particular
bedroom where the shotgun was found in the May 28@%inistrative
search. Reeves’ computer was in the bedroom atithe.

Evidence Preservation Requirement

The first issue raised by Johnson is that the Sup€ourt erred by

not concluding that the failure of the police tdlga the clothing from the

automobile and the sweatpants from the bedroom atadl his



constitutionally guaranteed right of access to evat® In Deberry v.
Sate,* this Court recognized that the “obligation to gm® evidence is
rooted in the due process provisions of the foatte@mendment to the
United States Constitution and the Delaware Cangtit, article |, section
7.”> Deberry involved a situation in which the police failed poeserve
evidence that was once in their possessiorLolly v. Sate,® we concluded
that Deberry’'s holding and analysis was equally applicable taints
involving the alleged failure to gather evidembanitio.’

In Deberry, the question presented was “what relief is apjatg
when the State had or should have had the requestidénce, but the
evidence does not exist when the defense segmitsiction?® Answering
that inquiry, we held that such claims must be ymed according to the
following paradigm:

1) would the requested material, if extant in the
possession of the State at the time of the defestpeest, have

been subject to disclosure under Criminal Rule 1Brady [v.

Maryland®]?

2) If so, did the government have a duty to pnesdne
material?

% See United Sates v. Valenzuela- Bernal, 458 U.S. 858, 867-68 (1982).
* Deberry v. Sate, 457 A.2d 744 (Del. 1983).

>1d. at 751-52.

®Lolly v. State, 611 A.2d 956 (Del. 1992).

’1d. at 960.

® Deberry v. Sate, 457 A.2d at 749.

® Brady v. Maryland, 373 U.S. 83 (1963).

8



3) if there was a duty to preserve, was the dutatched,
and what consequences should flow from a bréach?

The consequences that should flow from a breadheduty to gather or
preserve evidence are determined in accordanceav#t@parate three-part
analysis which considers:
1) the degree of negligence or bad faith invo)ved
2) the importance of the missing evidence comsige
the probative value and reliability of secondaryswoibstitute

evidence that remains availabtend

3) the sufficiency of the other evidence produaethe
trial to sustain the convictiof.

UnderDeberry, “[a] claim that potentially exculpatory evidena@s lost or
destroyed by the State can only be decided aftr eement of the above
analysis has been consideréd.”
Clothing Material Evidence
The first step in aeberry analysis is to determine whether the
clothing from the car and sweatpants from the baairaf in the possession

of the State, would have been subject to disclosueer Superior Court

914, at 750.

1 The consideration of secondary or substitute evidewas added by this Court in
Bailey v. State, 521 A.2d 1069, 1091 (Del. 1987).

12 Bailey v. Sate, 521 A.2d at 1091 (citinfeberry v. Sate, 457 A.2d at 752).

13 Deberry v. Sate, 457 A.2d at 750.
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Criminal Rule 16 oBrady.”* As we noted irDeberry and Hammond v.
Sate,” determining whether the clothes would have besoodierable under
Brady would be a fruitless exercise, since they areamgér available for
examination or testin. Therefore, we begin our analysis with the
provisions of Rule 16.

“[U]nder Superior Court Criminal Rule 16(b), a daflant need only
show that an item ‘may be material to the prepanatif his defense’ to be
discoverable It is well established that circumstantial evidermay be
probative of constructive possession of weapondrogs!® In Johnson’s
case, the jury was instructed, in part, as follows:

A person who knowingly has direct physical contreér

a thing at a given time is regarded as being inadgossession

of it. However, under the law, a defendant may ehav

possession of a weapon if it's located in or abdlg

defendant’s person, premisé&sjongings, vehicle, or otherwise
within his reasonable control. (emphasis added).

The State frequently establishes a circumstantale cfor possession by

demonstrating that the contraband or weapon was near the defendant’s

1 Seeid.

15> Hammond v. State, 569 A.2d 81 (Del. 1989).

1 Deberry v. Sate, 457 A.2d at 751, n.5.

71d. at 752 (internal citations omitted). Deberry, this Court held that the clothes
seized at the time of the defendant’'s arrest weatenal to the defendant, who was
charged with sexual assault, and discoverable URdler 16. Id. at 751.

18| ecatesv. State, 987 A.2d 413, 426 (Del. 2009).
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belongings? In Johnson’s case, for example, the State predemtidence
that the shotgun was found near other items, imotuchail, that belonged to
Johnson in support of its circumstantial case afstwictive possession.
Thus, not only our prior precedents, but also ttete% other evidence in
this very case, demonstrate that a circumstantele cfor constructive
possession often rests upon who owns the belondhagsconceal or are
near the contraband or weapon. Therefore, if tothes from the car and
the sweatpants from the bedroom had been in the’'Staossession, they
would have been discoverable under Superior Counni@al Rule 16
because they would be material to a defense argutmanthose items did
not belong to Johnson.

The second step in @eberry evaluation requires an examination of
the State’s duty to preserve discoverable evidefides Court has declined
to prescribe the exact procedures that the vateumsnforcement agencies
in this State must follow in order to fulfill theduties to preserve evidene.
This Court has held, however, that in fulfillingee duties, agencies should

create rules for gathering and preserving evidénatare broad enough to

19 See Birckhead v. Sate, 2011 WL 2750935 (Del. July 12, 2011) (drugs fouind
defendant’s jacket pocketfarter v. State, 2003 WL 22697650 (Del. Nov. 12, 2003)
(drugs found in defendant’s pants pocké&nnon v. State, 790 A.2d 495 (Del. 2003)
(drugs found in defendant’s jacket pocket).

0 Deberry v. Sate, 457 A.2d at 752.
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encompass any material that could be favorabledefensé’ As observed
in Deberry:

It is most consistent with the purposes of thodegeards to

hold that the duty of disclosure attaches in soomefonce the

Government has first gathered and taken possesdidhe

evidence in question. Otherwise, disclosure mightavoided

by destroying vital evidence before prosecution iteegor

before defendants hear of its existence .Only if evidence is

carefully preserved during the early stages of investigation will

disclosure be possible later .2
We hold that in this case, where the police werthegang evidence to
support convictions for two separate possessorypoesa offenses, the
police had a duty to gather and to preserve théialg from the car, and the
sweatpants from the bedroom, that concealed eatlteafieapons that were
the basis for the criminal charges against Johnson.

Consequences for Breach

The final step in ®eberry evaluation requires a three-part analysis to
determine the consequences that should follow fidmeach of the duty to
gather material evidence. The first factor is “tlegree of negligence or bad
faith involved.™ Johnson does not contend that the police depattiaided

to gather the clothing in bad faith. Johnson dargsie that the police were

negligent.

2L,
?2|d. (emphasis added).
23 Bailey v. Sate, 521 A.2d at 1091.
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The State argues that the clothing from the car thedsweatpants
from the bedroom were immaterial to the weaponsgdsa But, as already
discussed, the ownership of the clothing that caleckeach weapon was
probative circumstantial evidence of constructivesgession. The police
recognized that the proximity between the weapart @her belongings
was significant probative circumstantial evidencg Qathering other
belongings from the car and bedroom. It followattlby not gathering the
clothing that actually concealed the weapons incdreand the bedroom, the
police were negligent.

The second factor to be considered at this amalyjuncture is the
importance of the missing evidence and the relighilf the secondary or
substitute evidence that remains availdble.Johnson argues that the
clothing from the car and the sweatpants from th@rdom were important
because they would help establish that the guns w@ncealed in clothing
that did not belong to him.

With regard to the clothes in the car, the secondaidence consisted
of testimony from Lamar Reeves and Officer Matthewlsamar Reeves
testified that his brother had previously worked Kent Landscaping and

described his work clothes, which contained a patgkr the pocket.

4 Hammond v. Sate, 569 A.2d at 89 (citingailey v. Sate, 521 A.2d at 1091).
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Officer Matthews had described the clothes in taekiof the Isuzu as work
clothes and remembered there was a patch on otie hirts. There was
no secondary evidence with regard to the sweatpartept for Byran's
general testimony that Reeves also slept in theedaadroom that had been
used by Johnson.

The final factor to be considered irDaberry analysis in determining
what consequences should flow from the State’srailo gather evidence is
the sufficiency of the State’s other evidence. Dowwlice Detective
Robbins testified that he decided to charge Johmsadimer than Reeves, with
two counts each of Possession of a Firearm by aoReProhibited and
Possession of Firearm Ammunition by a Person Pitelgib Detective
Robbins decided to do that because the twelve-gaugeds found in the
Isuzu matched the shotgun found in Johnson’s bedrand the .25 caliber
rounds found in Johnson’s bedroom matched the aliber handgun found
in the Isuzu.

With regard to the handgun and the ammunitiorhedar, Johnson'’s
defense challenged the State’s evidence (i) bybksiieng that the car was
driven and owned by Reeves and (ii) by arguing fReeves owned the
clothing that concealed the handgun on the backdeReeves’ car. With

regard to the shotgun and the ammunition in therdwed, Johnson
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established that Reeves also slept in that roomtlaatdReeves’ computer
was in that bedroom at the time of the administeagearch. Thus, the
record reflects that the State’'s case against dohmngas based upon
circumstantial evidence that connected Johnsorh¢éoweapons and the
ammunition because he was in the car and usedeith®dm. Conversely,

Johnson’s defense was to connect Reeves to the ongapnd the

ammunition because Reeves was operating a cah¢hatvned and Reeves
also used and slept in the same bedroom in thelenobme.

The question that we next confront is what consagea should follow
from the failure to gather the clothes from the @ad the sweatpants from
the bedroom. The failure to gather and/or presease dispositive evidence
will completely preclude a prosecution. Even ir #ibsence of the clothes
from the car and the sweatpants from the bedroaweler, Johnson’s
prosecution on the weapons and ammunition charggddnot be barred as
a denial of due process because, although those weere material, they
were not case dispositive.Nevertheless, the State must bear responsibility
for the failure to gather material evidence.

In a prosecution for possessory weapons offensesedbaipon

circumstantial evidence, due process required @mogpate instruction to

25 5ee Hammond v. State, 569 A.2d at 90.
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the jury in the absence of the clothing from thearad the sweatpants from
the bedroom or of any secondary evidence (suchhamographs) having a
significant probative valu&. Johnson was entitled to the inference that the
missing clothes from the car and the missing svesdpfrom the bedroom
would have been exculpatoty. Such an instruction was set forth by this
Court inLolly v. State.”®

In the Superior Court, Johnson requested an ictgtru to the jury,
based upon this Court’s holding inolly, that the missing clothing, if
available, would be exculpatory in nature. In degythat motion, the
Superior Court ruled:

And I'm not willing to give aLolly instruction on the

clothing. There’s nothing unique about this clothi And

there is a - - because there’s really been evetesiimony

concerning - - there’s an equal inference thatoitld be the

codefendant’s clothing as the defendant’s clothiagd no,

there’s nothing unique about the clothing othemthiae fact

that is was hiding weapons.
Ironically, the Superior Court's adverse ruling argtores the merit of

Johnson’s request for a missing evidence instmctid’he fact that the

clothing and sweatpants were hiding the weaponsenth@ém unique

6 See Lolly v. Sate, 611 A.2d at 960Hammond v. Sate, 569 A.2d at 90Deberry v.
Sate, 457 A.2d at 754.But cf. McNair v. Sate, 990 A.2d 398, 403-04 (Del. 2010);
Hendricks v. State, 871 A.2d 1118, 1123-25 (Del. 2008)pok v. Sate, 728 A.2d 1173,
1175-77 (Del. 1999)tunnon v. Sate, 710 A.2d 197, 200 (Del. 1998paniels v. Sate,
1997 WL 776202 (Del. Dec. 4, 1997).

2" Hammond v. Sate, 569 A.2d at 90Deberry v. Sate, 457 A.2d at 754.

28 Lolly v. Sate, 611 A.2d at 960.
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circumstantial evidence of someone’s constructng&spssion of those items.
If the clothing in the car and the sweatpants ftbe bedroom could have
belonged toeither Johnson or Reeves, Johnson’s ability to estalhsh
those items did not belong to Johnson would hae beaterial evidence
for the jury to consider.

Lolly Error Not Harmless

Lastly, we determine the effect of the Superious failure to give
a Lally instruction. The State’s circumstantial case rgfalohnson was
close. There was no testimony that Johnson hadb®men seen with a .25
caliber pistol, or that he ever was seen with thetgun. There was
evidence that both Reeves and Johnson were iratheith the handgun and
that both Reeves and Johnson had used the bedrbene the shotgun was
discovered.

Johnson could have argued that the clothes in dhehat concealed
the handgun were more likely to belong to the ow({freves) than to the
passenger (Johnson). Johnson could also havedatiyaethe presence of
Reeves’ computer in the bedroom with the shotgus mare indicative of
current occupancy than the four-month-old mail added to Johnson that
was found under the bed. Undenialgstablishing (with aLolly instruction)

that Johnson did not own the missing clothes arel sWeatpants that

17



concealed each weapon may have had a significnemnte on the jury’s
determination of constructive possession. Baseshumr review of the
State’s case against Johnson, we are not convibegdnd a reasonable
doubt that the Superior Court’s failure to givelLally instruction was
harmless error.
Conclusion
The judgments of the Superior Court are reversétiis matter is

remanded for further proceedings in accordance thithopinion.

18



